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The Government's brief in response to Point I of appel- 
lant's brief shows a failure to unde stand appellant's argu- 
J 
ment. Contrary to the statement made by h sovernment in 


the footnote at ll, does not ¢ im that lack of 
intent, not entrapment, was he e nse to the cons diracy 


charge; nor is * claimed that a finding of entrapment 2)one 


requires an acquittal on the conspiracy charge. Ve Simply, 


the record shows, and it is appellant's position here, that 


entrapment was a defense to both the substantive 


spiracy charges, and that an acquittal of the conspiracy count 
was to be based on two defenses -- entrapment as to the Jan- 
vary 14 transaction, and lack of intent as to the later events. 
The jury had to find that both defenses were present in order 
to acquit of conspiracy. However, by treating the conspiracy 
as being composed of a single act and instructing that appel- 
lant had to admit the conspiracy before entrapment could apply 
to the conspiracy charge, the District Judge's instruction 
prevented the jury from finding that appellant established 
both cefenses. 

Despite the assertion by the prosecutor at trial that the 
conspiracy charge consisted of more than the January 14 trans- 
action and that the jury could convict based on the post- 
Januiry 14 events if it found that appellant was entrapped 
into the January 14 sale (Tr. at 376-377), the Government now 
seeks to convert its theory of the case to a single episode 
version. This shift in theory is what appears to have caused 
the Government to find support in Sylvia v. United States, 

312 F.2d 145 (lst Cir.), cert. denied, 374 U.S. 809 (1963), 

and United States v. DiDonna, 276 F.2d 956 (2d Cir. 1960), 

and to claim that Judge Cooper relied on these cases in giving 
his charge. However, Sylvia ind DiDonna involved a crime 

based on a single episode. In both cases the defendant claimed 


lack of knowledge and entrapment about the same event. Thus, 


the defendants presented inconsistent defenses. Here, where 


it is not necessary to rule on whether it is permissible to 


ode* 


present inconsistent defenses to one epis 


Court unnecessarilv 


impermissible. This instruction was unneces 
defe 
to different events whic 

The Governmer 


brief. 


that inconsistent defenses 


presented were not inconsistent because 


nevosed the concerted 


There the Government 


the District 


were 


because the 


they applied 


sSt1iON. 


t's misconception about appellant's argument 


says 


appellant's claim is that Judge Cooper's charge precluded 


nding of lack of intenc. 


ppellant. 


finding by the jury of both lack of intent and 


cause Judge Cooper told the jurors that 


the «hole conspiracy in order to consider the 


fense at all.** 


The Government that appellant 


» 3 
the 


conduct by not implicating or exonerating 


What was precluded by Judge Cooper's 


appellant 


There is no such assertion by 


entrapment be- 


had to admit 


entrapment de- 


denied concerted 


dicted co- 


defendant Smith and that by denying joint activity with Smit 


*Appellant doe 
when he told the 
permissible. 

Sao 2 tao Cree. 
resolve that issu 


**The Government 
to decide whether appellant was being truthful. 
dispute this assertion. However, 


had to be made on correct instructions, and the 
guid 


the judge clearly indicated that they wanted 


argues at length tiat it was 


were 


paid 


for the jury 
One can hardly 


he credibility determination 


jurors’ 
lance. 


note to 


appellant was precluded from claiming entrapment. The Go: \— 
ment discounts joint conduct with some other person, “guing 
tat no such theory was presented at trial. However, the 
theory was presented by the indictment, prepared by the pro- 
secutor, which charged a conspiracy with unknown conspirators. 
The evidence presented by appellant was sufficient to permit 

a finding of joint activity with someone other than Smith. 
MOORE'S FEDERAL PRACTICE, 429.05, 29-19 (1975); United States 


v. Goldstein, 168 F.2d 666, 670 (2d Cir. 1948); United States 


v. Coblantz, 453 F.2d 503, 506 (2d Cir. 1972). Even if tue 


Government was unaware of the source of the drugs, and the 


Ss identity remained undisclosed, the jury was surely 


n 


ource 
free to accept appellant's testimony that the sourss existed 
especially since the indictment so charged and the aqents' 
testimony supported that of appellant with respect to his 
travel to the source and the representation mate by appellant 
about the source. ‘Thus, even on this araument, the Govern- 
ment's claim that the charge was correct must fail. 

The instruction in both the main and supplemental charges 
never told the jurors how to treat the defenses as they re- 
lated to the conspiracy charge. The jurors' question was most 
perceptive. Nonetheless, the District Court's instruction 
left unprotected appellant's right to have a fair considera- 
his 


tion of defenses. 


The theory was presented at trial by appellant's own testimony. 


CONCLUSION 


For the above reasons and the reasons set forth in the 


main brief for appellant, the judgment of the District Court 


should be reversed and the case remanded for a new trial. 
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